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IN THE SUP.REME COURT 
of the 
STATE OF UTAH 
NATIOKAL ].,!NANCE COniPAXY 
OF UTAH, 
Plaintiff and Respondent, 
Case No. 9137 
vs. 
CARLOS J. \TALDEZ, 
Defendant and .Appellant. 
BRIEF OF APPELLANT 
PRI£LI~fiNARY STATE~.fENT 
Numbers in parenthesis refer to pages in the record. 
Parties will be referred to as in the court belo\Y. 
STATEl\iENT OF THE CASE 
This is an appeal from a judgment entered in favor 
of plaintiff and against defendant. The case \vas tried 
to the court without a jury and this appeal attacks the 
Findings of Fact and ·Conclusions of La\v and Judgrnertt. 
(R. 44-48). 
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The defendant and his 'vife obtained a loan fro1n 
plaintiff on ~farch 21, 1957, in the sun1 of $1,920.00. They 
executed a note and chattel ntortgage as security for the 
note. ( R. 3) 
On August 9, 1957, defendant filed a voluntary peti-
tion in bankruptcy in the 1Jnited States Court for the 
District of Utah and listed the debt due and. owing to 
plaintiff in his bankruptcy petition. The bankruptcy 
matter was processed and plaintiff received personal 
notice of the proceedings, but filed no objections to the 
discharge. 
Before the completion of the bankruptcy n1atter, 
plaintiff cormnenced this action on the note and prayed 
for a foreclosure of the chattel mortgage. Plaintiff al-
leged a written financial staten1ent prepared by defendant 
at the request of plaintiff did not include all of defend-
ant's obligations and vvas false and fraudulent. Defendant 
admitted the execution of the note and chattel mortgage, 
but denied the falsity of the financial staten1ent and al-
leged the obligation had been discharged in bankruptcy. 
At the trial, defendant stipulated if plaintiff's man-
ager, Mr. Kerr, were called as a witness he would testify 
as to the execution of the financial statement, that he 
relied on the state1nent in granting the loan and would 
not have made the loan if defendant had designated all 
of his obligations. (R. 19) No other testimony was intro-
duced by either party. 
Based on this stipulation the trial court ente-red 
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t_) 
~-,indings of I~.,aet and Conclusions of La\v and J udgu1ent. 
ln F.,inding of ].,act No. 5, the court found defendant had 
sub1nitted to plaintiff a w·ritten financial state1nent 'vith 
the intent and effect of deceiving plaintiff and inducing 
said loan. The court further found the r.eprese:atations 
\vere false and fraudulent and this '\\ras known by defend-
ant. The court then concluded as a 1na tter of la \V that 
the debt sued upon by plaintiff vvas not affected by the 
discharge in bankruptcy because the loan had been 
secured by false pretenses and false representations. 
(R. 45) Defendant's objection to the Findings of Fact 
and Conclusions of La'v (R. 50-51) and 1\Iotion to supple-
lllent the record (R. 49) and new trial (R. 57) were denied 
hy the court. (R. 59). Defendant contends these r1Ilings 
and entry of judgn1ent vvere error. 
STATE.MENT OF POINTS 
POINT I. 
THE TRIAL COURT ERRED IN RULING TI-IE DEBT 
SUED UPON BY PLAINTIFF vV AS NOT DISCHAR.GED IN 
BANKRUPTCY. 
POIN1T II. 
THE TRIAL COURT ERRED IN FINDING DEFENDANT 
MADE FALSE AND FRAUDULENT MISREPRESENTA-
TIONS. 
POINT III 
PLAINTIFF WAIVED THE RIGHT TO CLAIM FRAUD. 
ARGU11ENT 
POINT I. 
THE TRIAL COURT ERRED IN RULING THE DEBT 
SUED UPON BY PLAINTIFF WAS NOT DISCHARGED IN 
BANKRUPTCY. 
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The Bankruptcy Act, rl,itle 11, l~.S.C.A~ Chapter 3, 
Section 35 provides as follo,vs: 
(a) "A discharge in bankruptcy shall re-
lease a bankrupt fro1n all of his proveable debts, 
\vhether allo,vable in full or in part, except such 
as =X• * * ( 2) are liabilities for obtaining money or 
property by false pretenses or false representa-
tions * * *" 
' 
In this case the trial court decreed the debt sued 
upon by plaintiff \vas \vithin the provisions of the above-
Inentioned statute and the debt was not discharged by 
the bankruptcy proceedings. (R. 48) 
The applicability of this statute to similar fact situ-
ations has been construed in several decisions. 
In the matter of Kenneth Dickson Forgay, 140 F. 
Supp., 473 (Utah) there was a default judgn1ent entered 
in the Salt Lake City Court on a note executed by the 
defendant. The con1plaint in the action alleged a false 
financial statement had been executed by the borro\ver 
to induce the loan. The trial court enjoined a garnish-
ment proceeding on the judgn1ent and stated as follows 
on Page 47+: 
"In this case before us the State Court action 
is fottnded upon the debtors note. The loan com-
pany took a jtz~.tdgment on the note, \Yhich included 
interest and attorneys fees as provided in the 
note." 
On Page 480 the court stated: 
"* * * In this case the court has before it a 
judgment entered by the State Court which judg-
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5 
1nent is upon the note and not upon fraud and the 
debt evidenced by the note has been discharged in 
the bankruptcy proceeding.'' 
The decision "ras appealed to the Tenth ·Circujt Court 
of Appeals. Tn The JJ alter of J( enneth Di,ckson [?or gay, 
~-tO F. 2d 18, in affirming the decision the court stated 
on Page 20: 
"* * * An examination of the complaint in 
the State Court leads to the conclusion that the 
cause of action stated was predicated upon the 
debt and not upon fraud. The default judgment 
it obtained was merely for the amount of its claim 
and did not purport to be a fraud judgment. In 
fact, the judgment did not refer to fraud in any 
way." 
In Personal Finance Company of Colorado v. 
Martmaz, 115 F. 2d 226·, 'vas an action instituted by the 
finance company against the defendant bankrupt. The 
con1plaint alleged the execution of the note, the false 
financial statement and prayed for dam.ages in the sum 
of $150.00. An order enjoining the enforcement of the 
judgment was reversed. In reversing the order the court 
referred to Section 35 of the Bankruptcy Act and then 
stated: 
"It follows that a discharge in bankruptcy 
'vould not release Martinaz from the claim as-
serted in the State Court." 
See Beneficial Loan Co. v. Noble, 129 F. 2d 425 
where the complaint and judgment awarded da1nages 
for fraud. 
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See State Finance Co. v. Morrow, 216 F. 2d 67G. 
In Household Finance Corporation v. Dunba'r, 262 
F. 2d 112, the finance co1npany secured a default judg-
ment in a state court wherein a financial staternent 'va;s 
alleged to have been false and fraudulent. The judgrnent 
entered by the court was for the total sum due and owing 
on the note together with interest. The District Court 
granted an injunction. 
The court reversed the order on another point, but 
in discussing the judgment entered by the court the fol-
lowing was stated on Page 114: 
"It seems clear to us that regardless of the 
allegations with respect to the alleged false fin-
ancial statement in the bill of particulars filed in 
the state court action, such action was brought 
on the note; sought judgment on the note with 
interest thereon according to the terms of the 
note; judgment was rendered on the note for the 
balance of the principal thereof, with interest 
thereon according to the tenor of the note; and 
that neither the action brought nor the judgment 
rendered was for fraud and deceit. This, vve think, 
'vas clearly manifested by the allo,vance of inter-
est in accordance vvith the tenor of the note, rather 
than legal interest for damages, if any, suffered 
by the alleged fraud." 
In the case at bar the judgment rendered by the 
court decreed defendant to be indebted to plaintiff in an 
amount equal to the balance due and owing on the note. 
Allowed plaintiff attorney's fees and a deficiency judg-
Inent. Defendant contends this judgment is similar in all 
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re~pects to the judg1nents discussed in the cited cases. In 
view of this fact, it is obvious this action and judg1nent 
is not to enforce a liability for obtaining n1oney or 
property by false pretenses, but is the enforce1nent of a 
debt 'vhich has been discharged in bankruptcy. ~~here­
fore, the debt sued upon by plaintiff is not exempted 
fro1n the provisions of the United States Bankruptcy 
.:\et and the trial court con1mitted error in entering the 
judg1nent. 
POINT II. 
THE 'TRIAL CO·URT ERRED IN FINDING DEFENDANT 
MADE FALSE AND FRAUDULENT MISREPRESENTA-
TIONS. 
Without abandoning the argument made under Point 
I of this Brief, defendant respectfully subn1its there is 
/ 
not sufficient evidence in the record to sustain a finding 
of fraud. 
This court has set forth the required elen1ents neces-
sary to sustain an action of fraud. In Kinnear et al v. 
Prows et .al, 16 P. 2d 1094, 81 U. 135 at Page 138 the 
court stated the following: 
"The elements necessary to constitute action-
able fraud are stated in the first headnote of 
Stuck v. Delta Land & W. Co., 63 Utah 495, 227 
P. 791, as fallows : 
'Elements of 'actual fraud' consists of (1) a 
representation; (2) its falsity; (3) its materiality; 
( 4) speaker's knowledge of its falsity or ignorance 
of its truth; (5) his intent that it should be acted 
upon by person and in manner reasonably con-
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8 
tern plated ; ( 6) hearer's ignorance of it falsity ; 
(7) his reliance upon its truth; (8) his right to 
rely thereon; and (9) his consequent and proxi-
mate injury.' " 
Applying these principles to the evidence adduced 
in this case defendant respectfully submits plaintiff failed 
to sustain its burden in proving these elements. 
The only evidence presented in this case pertaining 
to the false and fraudulent misrepresentations of defend-
ant was by stipulation. Defendant stipulated the financial 
statement executed by defendant was incomplete in that 
it did not contain a complete statement of his financial 
condition at the time the note \vas executed. Defendant 
further stipulated if plaintiff's n1anager W"ere called to 
testify he would testify as to the incompleteness of the 
statement; that he relied upon the state1nent in making 
the loan and would not have made the loan but for this 
statement. 
Defendant sub1nits the foregoing stipulation does not 
include facts necessary to sustain a finding of actionable 
fraud. The stipulation does not contain facts fron1 "\\7hich 
the court could find defendant kne·w~ the financial state-
n1ent was material to the company. The stipulation does 
not prove plaintiff advised defendant the financial state--
ment submitted to then1 n1ust be a co1nplete statement 
of his existing financial condition and unless it "~as 
complete the company would not execute the loan. 
We sub1nit that because the stipulation 'vas void as 
to these facts, the ad1ni tted evidence is not sufficient to 
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9 
per1nit the court to find plaintiff relied upon the truth 
of the state1nent in 1uaking the loan or that it had a right 
to rely thereon. In vie'v of this condition of the record 
\Ve contend essential elements in an action for fraud are 
lacking. 
The trial court assumed all the necessary elements 
of actionable fraud were included in the stipulation, but 
\Ve submit the court was not permitted to rnake such an 
assu1nption. 
The evidence in the record does not support a finding 
of fraud and the trial court erred in so ruling. 
POINT III 
PLAIN1TIFF WAIVED THE RIGHT TO CLAIM FRAUD. 
This case \Yas instituted by plajntiff after defendant 
had filed his petition in bankruptcy. At the tirne the ac-
tion was commenced, plaintiff knew of the difference 
bet\\reen the debts listed by defendant on his financial 
8tatement and the debts listed in his bankruptcy schedule. 
Being aware of these facts, plaintiff had the burden to 
either elect to sue in tort for an alleged fraud or to elect 
to rely on the contract and sue in an action for contract. 
See 18 Am. Jur., Election of Remedies, Sections 37 and 
38. 
In this case, plaintiff elected to rely on the contract 
in instituting his action. We contend that under these 
circumstances the issue of fraud has been 'vaived by the 
plaintiff. 
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CONCLUSION 
Defendant respectfully subn1its the trial court corn-
Initted error in ruling this action and judgment is exempt 
from the provisions of the Bankruptcy Act. We further 
contend the evidence is insufficient to support a finding 
of actionable fraud and that plaintiff had \vaived its 
rights to assert fraud. 
Defendant respectfully sub1nits that in vie\Y of these 
errors the decision of the trial. court should be reversed, 
and judgn1ent be entered in favor of defendant. 
Respectfully submitted, 
RICHARD C. DIBBLEE 
Attorney for Defendant and 
Appellant 
530 Judge Building 
Salt Lake City, lTtah 
 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  
  Machine-generated OCR, may contain errors.
